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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 62/2018 

              I/C with T.S. 181/2018 

 

Present: Sri AbhijitSaikia, A.J.S. 

Thursday, the 12th day of September, 2019. 

 

1. TAHER ALI 

2. MOHELA BEWA 

3. LEGAL HEIRS OF LATE SALU SK. 

4. LEGAL HEIRS OF LATE AHELA BIBI 

   ………….   Petitioners 

Versus       

 

HAMIDUL HOQUE 

 …………   Opposite Party 

 

 

    This case coming on for final hearing on 29/08/2019 in the presence of –  

Mr. A.S.M. Jahangir, Learned Advocate for the petitioners; and                                        

  Mr. M. Zaman, Learned Advocate for the opposite party, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioners had sought a temporary injunction against the opposite 

party. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The predecessor in interests of the petitioners namely,Ahad Ali Sk. was the 

original owner and Patta holder of a plot of land measuring 3 (Three) Kathas, 

covered by Patta No. 9(Old)/63(New), Dag No. 595(Old)/195(New), situated 

at revenue village Kharuabandha under MankacharCircle, within the district of 

South SalmaraMankachar, Assam. This plot is the suit land andhas been 

described in the schedule below the petition. During the lifetime Ahad Ali Sk., 

he had been possessing and enjoying the suit land by cultivating crops 

thereon.Ahad Ali Sk. died in the year 1985, leaving behind his two sons and 

two daughters, namely Salu Sk., Taher Ali, AhelaBibi and MohelaKhatun. The 

entire scheduled land was inherited by them on the strength of the law of 

inheritance.As such, they have been possessing and enjoying the suit land by 

cultivating crops therein.Salu Sk. and AhelaKhatun died in the years 1988 and 

1993, respectively. At the time of his death Salu Sk. left behind the petitioners 

Nos. 3(i) to 3 (v) as his legal heirs whileAhelaBibi left behind the petitioners 

Nos. 4(i) to 4(v) as her legal heirs. The aforementioned legal heirs inherited 

their portions of the scheduled landswhere they had been cultivating crops till 

date, without any interruption.In the month of August, 2015, the opposite 

party came to the suit land and asked the petitioners to vacate the suit landas 

he has mutated his name in the records of rights of the suit land.As such, the 

petitioners went to the office of the Assistant Settlement Officer,Mankachar 

Revenue Circle in order tocheck the records.Theyfound that the Settlement 

staff had recorded the suit land in the name of opposite party by illegally 

striking out the names of the legal heirs of original KhatiandarsTaher Ali and 

MohelaBewa. This was done behind the back of the petitioners on the 

strength ofApatti order No. 30 dated 29-06-1992.On 16-09-2015, the 
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petitioners filed a petition before the Settlement Officer, Dhubri andKokrajhar 

for mutation of the suit land in their names as legal heirs of Late Ahad Ali 

Sk.after cancellation of the name of the opposite party.Accordingly, the names 

of the petitioners have been inserted in place of Taher Ali and Mohela vide 

Settlement Officer’s letter No. DKSR-11/2006/Pt.-1/02 dated 10-12-2015 and 

the order of the A.S.O, Mankacharvide R-No. 330 dated 07-11-2017. However, 

the name of the opposite party has not been struck off although the A.S.O. 

concerned took several dates for the purpose.All the efforts of the petitioners 

in this regard have failed. Although, the name of the petitioners have already 

been recorded in the records of rights, the name of the opposite party still 

exists in the records of rights which is illegal, fraudulent and liable to be 

deleted.The opposite party is a complete stranger and he has no right, title, 

interests or possession over the suit land.He managed the settlement staff to 

illegally record his name in the records of rights with the intention to grab the 

suit land.The opposite party is now trying to illegally dispossess the petitioners 

from the suit land with the help of his men.On 30-08-2018, the opposite party 

along with some hired “Lathials” appeared in the suit land and made an 

attempt to dispossess the petitioners but their attempts failed due to the 

timely intervention of the petitioners and the help of the village 

Headman.Having failed to dispossess the petitioners, the opposite party 

openly declared that he will dispossess the petitioners from the suit land at 

any future moment.Hence, the case. 

 

4. Theopposite partyenteredappearancein the case afterproper service of notices 

upon him. In due course of time, he submitted his written objection against 

the petition. In his objection, the opposite party stated that the petition is not 

maintainable in law or in present form.The petition has been filed by taking 

certain false and fabricated grounds by suppressing the material facts. The 

petitioners have no chance of succeeding in the main suit. The petitioners 

have failed to establish the three principles for the grant of a temporary 

injunction in their favor. The opposite party denied the veracity of the 

averments in the petition. Headmitted that there is a plot of land measuring 3 

(Three) Kathas covered by new Patta No. 63, new Dag No. 195, situated at 

village Kharuabandha under the Mankachar Circle. However, he denied the 

fact that the said dag was created during lifetime of deceased Ahad Ali. In 
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fact,Ahad Ali owned considerable landed property at village Kharuabandhaand 

in the final Khatian No. 64 he had land measuring 6 (Six) Bighas, 2 (Two) 

Kathas and 1 (One) Lechaconsisting of Dag Nos. 22, 99and 81. Soon after the 

death of Ahad Ali Sk., the landed property left behind by him was mutually 

partitioned amongst his legal heirs in the year 1990. As per the same, the land 

of Dag No. 22 was bifurcated into three Dags i.e. Dag No. 22 with an area 

measuring 3 (Three) Kathas and 19 (Nineteen) Lechas, Dag No. 22/523 with 

an area measuring 3 (Three) Kathasand 12 (Twelve) Lechas and Dag No. 

22/595 with an area of 3 (Three) Kathas. Out of the said threeDags, the land 

of the Dag No. 22/595 was owned and possessed by the petitioner No. 1 

Taher Ali as his share of the parental landed properties. On the other hand, 

the land of the Dag No. 22 (renumbered as 26/22) fell in the share of the sons 

of late Shalu Sk. (petitioners No.3(i) to 3(iv) who transferred the said land to 

one Azizur Rahman.The name of Azizur Rahman was mutated in the records 

of rights in the year of 1994. Hence, the suit land is not the joint property of 

the plaintiff/petitioners.The opposite party further admitted that Ahad Ali Sk. 

died in the year of 1985, leaving two sons and two daughters behind.The 

properties left by the deceased were inherited by his heirs. However, he 

denied the fact that the suit land is possessed by legal heirs of Ahad Ali Sk.He 

also admitted that Shalu Sk. and AhelaBibihave died leaving behind their legal 

heirs but denied the fact that those legal heirs are possessing the suit land.In 

the year 1992, the petitioner No. 1 gifted the suit land to the opposite party 

with delivery of possession.He also executed a written document 

acknowledging the gift and stating that he will have no objection if the name 

of the donee is mutated in the records of rights. The document was written by 

Mosaraf Hussain Biswas in the year of 1991. After acceptance of the gift and 

after taking delivery of possession, the opposite party developed the land by 

filling earth and constructed a C.I. sheet shed thereon where he allowed his 

cousin Samsul BariMolla to carry on the business of Betel Nuts. The name of 

the opposite party has been lawfully mutated which is known to the 

plaintiffs/petitioners. Since mutation, no untoward incident has taken place as 

alleged by the plaintiffs/petitioners.The plaintiffs/petitioners have no right, 

title, interest or possession over the suit land and hence they are not entitled 

to mutation. If any mutation order have been obtained by the 

plaintiffs/petitioners, the same is illegal and the opposite party is not bound by 
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any such order passed behind his knowledge. He has right, title, interest and 

possession over the suit land. The opposite party is in possession of the suit 

land and hence there arises no question of trying to dispossess the 

plaintiffs/petitioners from the suit land.The opposite party has been 

possessing the suit land since the last 27 (Twenty Seven) years.Overall, he 

prayed for the dismissal of the petition with costs. 

 

5. I have heard the arguments put forward by the learned counsels forthe 

petitionersand the opposite party. I have gone through the Case Record 

thoroughly.  

 

6. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioners have claimed ownership over the suit land on the 

strength of their inheritance of the ancestral property. The petitioners had 

stated that the opposite party had illegally entered his name in the record of 

rights of the suit land even though he has no right, title and interests over the 

same. Thereafter, the opposite party has tried to illegally dispossess them 

from the suit land and even threatened that he will dispossess them at any 

opportune time in the future. On the other hand, the opposite party has also 

claimed ownership over the suit land with an assertion that the petitioner No. 

1 hadgifted the suit land to him through a written document to acknowledge 

the transfer of interest. Further, the opposite partyhadobtained mutation over 

the revenue records of the suit land on the strength of the Gift in his favor. 

Now, the scrutiny and appreciation of the evidence of the two sides is a 

matter confined to the realms of the original suit. Hence, the final rights and 

liabilities of the parties can only be determined in the main suit after a 

rigorous analysis of all the evidence on record. In this proceeding, one is 

merely concerned as to whether the petitioners have made out a case for 

grant of a temporary relief of injunction against the opposite party, that is 

whether the opposite party should be restrained from performing certain acts, 

or not.  

 

7. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 
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directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. As the petitioners have asserted a 

right over the suit land which is yet to be finally decided in the main suit, any 

change in the Status Quo regarding the present title or possession of the suit 

land will adversely affect the rights of the parties and can have the effect of 

nullifying an adjudication of this court.  

 

8. In view of the above discussion, it is hereby directed that both the sides to 

this petition will maintain a Status Quo as regards the current title, Status, and 

possession of the suit land, with effect from the date of this order till disposal 

of the main suit. Moreover, both the sides are debarred from alienating the 

suit land in any manner, with effect from the date of this order till disposal of 

the main suit.  

 

9. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 12thday of September, 

2019 at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 62/2018 

 

 

12.09.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, it is directed 

thatboth the sides to this application will maintain a Status Quo as regards 

the current title, Status and possession of the suit land, with effect from 

the date of this order till disposal of the main suit. Moreover, both the 

sides are debarred from alienating the suit land in any manner, with effect 

from the date of this order till disposal of the main suit.  

Misc. Case is disposed off accordingly. 
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